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In Reply Refer to: 
3 63: CAR:262. 0( 53-16-03) 

(} 
Q ' 
~-?o (.. Humboldt County Board of Supervisors 

L1 0,.<.' , ,. -· 
c/o Honorable Jill Geist ·f4~ I 

825 5th Street, Room 111 ~0' 4u,., I.S'&A .... t/ 
Y'..9 / l~ <:'rj"> /"-Eureka, CA 95501 "' 
"'<'~ -( l ""l"' 

"<% " 0a ~oi' < 
~ Ms. Geist: ""'lz 'f Dear f'J: 

~ A 
COMPLAINT AGAINST THE U.S. BUREAU OF RECLAMATION REGARDING nrn· o/6j6'~ 
TRINITY RIVER DMSION OF THE CENTRAL VALLEY PROJECT rn TRINITY 
COUNrY 

Staff of the Division of Water Rights (Dhlision) has completed an initial review ofthe complaint 
filed by the Hwnboldt County Board ofSuJ?ervisors against the U.S. Bureau ofReclamation 
(USBR) regarding operation of the Trinity River Division (TRD) of the Central Valley Project. A 
'Memo to File" regarding this review is enclosed. 

Flow records indicate that total releases of water below Lewiston Dam since the 1978 water year 
have been more than sufficient to meet the minimum required fishery flows and to provide an 
additional 50,000 acre-feet per annum (afa) that could have satisfied the requirements of both 
Humboldt County and other downstream users pursuant to Term 9 ofthe TRD water right 
permits. Consequently, it does not appear that the USBR has withheld water from .Hun:i.boldt 
County and other downstream water users. Additionally, based on the opinion of the Ninth 
Circuit Court of Appeals issued July 13, 2004, the flow releases in the Trinity River may be 
substantially increased on a permanent basis. 

Based on the information contained in the complaint documents, the Board of Supervtsors may 
not understand the apparent intent of Term 9 of the TRD pemrits. I believe that this tenn was 
included to provide some "area of origin" protection for Humboldt County and other downstream 
users. fu other words, after the minimum bypass requirements specified in T enn 8 were m~ the 
USBR could be required to release additional flows from project storage, if necessary. so that at 
least 50>000 acre-feet per annum would still be available for diversion downstream between 
Lewiston Dam and the Pacific Ocean. 

Diversions could be accomplished in several ways. bownstream diversions could· be made under 
the cliverter' s own basis of righ~ which would need to be an appropriative right to divert water 

http:watenights.ca.gov
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released from storagel. If the County of Humboldt wishes to appropriate water for instream 
beneficial uses, California law requires that the water be taken under physical control rather than 
just allowed to flow down the channel [Fullerton v SWRCB (1979) 90 Cal.App.3d 301.] Before 
the County of Humboldt could m~e use of the contract with the USBR to obtain water, the 
USBR would need to file a petition and obtain an order changing the authorized place of use 
under the TRD permits. If the USBR chose not to seek such an order, the County of Humboldt 
would probably need to seek relief in the federal courts to enforce rhe contract. 

A look at the actu.a1 flows in the river shows that the minimum and average flows in the affected 
reaches of the Trinity and KJamath Rivers since the inception of the T.RD project facilities in 1964 
have been: 

Trinity River at Hoopa~ CA (USGS Gage 11530000): 
Average Flow = 3,495>366 acre-feet per annum 
MinimumFlow= 1,240~876 acre-feet per annum 

Klamath River near Klamath, CA (USGS Gage 11530500): 
Average Flow= 11,4781459 acre-feet per annum 
Minimum Flow= 5,371,106 acre-feet per annum 

The actual minimum flows have been twenty to one htmdred times grea:ter than the ;flows that 
would be contributed by Term 9. In addition, Table 1 of the enclosed Memorandum indicates that 
the mlnimum release below Lewiston Dam sioce 1979 was 224,694 acre-feet per ann~ or 
almost 130,000 acre-feet more than would be necessary to meet the requirement ofTenn 9. 
Diversions between Lewiston Dam and the gage near Hoopa are much sroaJler. Consequently, the 
potet;ttia1 for the USBR to need to make additional releases to satisfy the requirements ofTerm 9 
is extremely small. 

fu. view of the above information, the Division of Water Rights will tak-e no further action with 
respect to this complaint ar this time. If there are any questions, I can be reached at 
(916) 341-5423 or Charles Rich, ChiefoftheDivision's Complaint Unit, can be reached at 
341-5377. 

Sincerely, 

Victoria A. Whitney 
Division Chief 

~Q_-~ · 

1 - Riparian rights do not authorize diversion ofwater releascd'from storage because srored water is 
~~oreignn in time. However, riparian right holders have first call on natural flow in the river and sufficient 
amounts of these flows would have to be byp~sed to satisfy downstream ripanan rights. 

http:Cal.App.3d
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cc: See next page. 

cc: U.S. Department of the Interior 
Regional Solicitors Office 
Pacific Southwest Region 
2800 Cottage Wayt E-1712 
Sacramento, CA 95825-)890 

Mr. Andrew P. Tauriainen 
Kronick Moskovitz Tiedemann & Girard 
400 Capitol Mall. 27th Floor 
Sacramento, CA 95814 
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Terry Tamminen Arnold Schwarzenegger 
Secl'etary /oY Governor 
J:::nvironmclllr~l 

f'rorer:tlon 

MEMORANDUM 

TO; File 262.0 (53~ 16-03) 

FROM: Charles Rich, Chief - tA~ 
Complaint Unit 
DIVISION OF WATER RIGHTS 

DATE: July 27~ 2004 

SUBJECT: COMPLAU\l'T BY THE HUMBOLDT COUN!Y BOARD OF SUPERVISORS 
AGAINST TIIE USBR•s TRINITY RIVER PROJECT 

Background 
The Board of Supervisors for Humboldt County filed a formal complaint against the U.S. Bureau 
of Reclamation (USBR) on June 9, 2004. l11e basis of the comp1ain1 is described as follows: 

"Humboldt County has a 1959 permanent contract with the Bureau of Reclamazion 
(BOR) for 50,000 acre-feet ofwater every ye(lr and has repeatedly expressed our desire 
to make this warer available. 

On March 25 of2003, the Board of Supervisors notified the Departmenl ofchefrzterior 
and BOR of our intent w have that water be made available for the beneficial uses 
associated with fisheries on the lower Klamath, Trinity/Klamath confluence and Trinity 
River. A year has transpired and. to date, neither the Department ofrhe Interior nor 
BOR has replied." 

In response to this complaint, I underrook a review of the files for the Trinity River Division 
(TRD) of the Central Valley (CVP) Project. Most of the correspondence for this project is 
contained in the file for the low numbered filing; i.e., Application 5627 (Permit 11968). 

The water right .applications for the TRD were protested by the California Department ofFish 
and Game (DF&G). A hearing regarding the unresolved protest agamst the TRD applications 
was commenced on December 29, 1958 and continued on May 5, 1959. Permits were issued 
pursuant to Permit Order 124 dated September 10, 1959_ The following terms, that have a 
bearing on the recent complaint, were included in the permits issued: 

• (Tenn 8) Permittee shall at all times bypass or release over1 around or through Lewiston 
Dam the following quantities of warer down rhe natural channel of Trinity River for the 
protection, preservation and enhancement of fish and wildlife from satd dam to the mouth of 
said sn-eam; 
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October I through October 31 -200 cfs 
November I through November 30-250 cfs 
December 1 through December- 31 -200 eft 
January 1 thn;>ugh September 30-150 eft 

Any water released rhrough said Lewiston Dam for use in the .f'ISh hatchery now under 
construction adjacent thereto shtJ.ll be considered as partial fulfillment of the above schedule. 

• (Term 9) Permittee shall release sufficient water from Trinity andJor Lewiston Reservoirs 
into the Trinity River so thal 1rot less than an annual quantity of 50,000 acre-feet will be 
available for the beneficial tJSe of Humboldt County and other downstream users. 

The question which is posed in the recent complaint filed by Humboldt County is whether these 
two terrns are ~'additive" to or "inclusive" of each other. A ''Memo to Files" dated 
May 5, 1959, from hearing staff for the State Water Rights Board .indicates that a "Memorandum 
of Operating Agreement" between the USBR and the DF&G was offered into evidence as a joint 
exhibit from both parties. This memorandum set forth the releases to be made through Lewiston 
Dam into the natural channel of the Trinity River for the preservation of fish aud wildlife. The 
memo to files also states: 

«An agreement between the Unlred States and Humboldt County was mentioned by 
Mr. Silverthorne, and an unexecuted copy thereof was given to the Board. Some 
discussion was had concerning the relation of the releases for fish and wildlife and the 
releases for Humboldt County. However, no conclusive statement was given by the 
representatives of the Bureau of Reclamation as to whether said releases were to be 
additive or whether the releases for fish an.d game included the release for Humboldt 
County. . . . The hearing was concluded with the understanding thal should the Board 
so desire, after reviewing the executed agreemem ber:vveen the United States and 
Humboldt County. the hearing would be reconvened upon notice therel:Jy. " 

A letter dated May 6, 1959 was subsequently submitted by the Deputy Attorney General 
representing the DF&G. This letter states: 

''Since the Water Rights Board ha.s continued the hearings in the above noted matter for 
the purpose of determining whether or nor to receive in evidence the contract reached 
between the United States ancl rlte County of Humboldt, and since there may be some 
difference of opinion as to rhe interpretalion of that contract and the agreemem entered 
inlo between the United States and the Department ofFish and Game, Iwlsh to make the 
following observalions: 
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Paragraph 1 of the Operating Agreement reached between the DF &G and rhe United 
States reads as follows: 

'J_ BUREAU shall at all times bypass or release ov~. around and through Lewiston 
Dam the following quantities of water down the natural channel of the Trinity 
River for rhe protection, preservation, and enhancement off1Sh and wildlife from 
said dam w the mouth of said stream; 

Oct. 1 through Ocr. 31 - 200 cfs 
Nov. I through Nov. 30 - 250 cfo 
Dec. 1 through Dec. 31 -200 cfs 
Jan. 1 ~hrough Sepr;, 30 -150 eft 

Any water released through said Lewiston Dam for use in. the fish harchery now under 
constructiQn adjacent thereto shall be considered as partialjulji!imem ofthe above 
schedule. ' 

I t is my understanding that rhe above quoted matter requires a release by the United 
States of the specified flows for stream maintenance purposes and it is also my 
understanding that none of these flows may be assigned or designated by the United 
States for any other purpose; that ts, while the Uni.t.ed Slates is not bound to forever 
matntain these flows from the Lewiston Dam to the mouth of the Trinit)l River as against 
other proposed diversions, it is required to make these flow releases in excess of any 
releases that it makes for other downstream uses. 

Paragraph 8 ojr.hepr9posed contract between the United States and the County of 
Humboldz provides: 

'8. The United States agrees co release sufficient water from Tn'nity andlot: Lewiston 
Reservoirs into the Trinity River so that not less than an annual quantity of 
50,000 acre-feet will be available for the beneficial use of Humboldt County and 
other downstream usets. ' 

It is my view that any water released under that paragraph for the use of Humboldt 
County and other downstream users, is in excess of the flows released for sxream 
maintenance. 

I hope lhis will clear up any possible misunderstanding as to the meaning of the 
Agreement entered into betvveen the United States and the Califomia Departmem of Fish 
and Game. H 
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The Regional Director of the USBR responded with a letter dated June 1, 1959, This letter 
indicates that USBR staff had reviewed the May 6th letter from the Office of the Attorney 
General. The letter also contains a statement that the Finding of Feasibility of the Secretary of 
the Interior for the TRD project was predicated upon the assumption that a total of 120,500 acre­
feet per annum (afa) would be released down the natural channel below Lewiston Dam. The 
Regional Director also pointed out that "There is no legislative history to substantiate an 
assertion, or any reason to assume that the 50, 000 acre-feet set forth in Section 2 of Public Law 
386 is additive to the required fish release or any other release." The Regional Director 
expressed the opinion, based on historical streamflow, that the release of any water in addition to 
the required fishery flows would result in a waste of water to the ocean. 

By letter dated June 8, 1959, the Office of the Attorney General was provided a copy of the 
June 1st letter from the USBR and asked if the DF &G is in agreement with the position provided 
therein. I have been unable to locate any materials in the files indicating that either the Office of 
the Attorney General or the DF&G responded to this request in either a verbal or written fashion. 
However, the Deputy Attorney General assigned to this matter was in the process of retiring from 
state service and setting up a private practice and this request may have been overlooked. 

The USBR submitted a letter dated June 19, 1959, which enclosed an executed copy of the 
contract between the USBR and the County of Humboldt. This letter states: "This contract has 
been executed on the basis of our firm position that the 50,000 acre-feet made available thereby 
is not additive to the 120,500 acre{eet annually to be released from Lewis ron Dam as provided 
in an agreement between the Unlted States and the State Department of Fish and Game dated 
March 27, 1959, copies of which have beenfunzished to you." The USBR letter was 
acknowledged by the State Water Right Board via a letter dated June 25, 1959. No mention of 
the "additive versus inclusive nature" of the tenns is contained therein. Permit Order 124 was 
subsequently prepared and the permits issued thereafter. 

During the ntidst of the severe drought of 1976-77, the Trinity County District Attorney sent a 
letter dated March 71 1977, to the State Water Resources Control Board (SWRCB) and a letter 
dated March 171 1977, to the USBR. These letters contain arguments for maintaining a higher 
lake level for recreational benefits pursuant to the assignment of State Filings by the California 
Water Commission to the USBR. The March 17th letteT mentions the fishery releases of 
125,000 afa and the contract with Humboldt County for 50,000 ac-ft of release. The District 
Attorney concluded that the total required releases from Trinity Reservoir will be 175,000 ac-ft. 
He also indicated that it would be prudent to. hold an additional two-year supply of350,000 ac-ft 
in storage to ensure that these releases can continue to be made should the drought perslst 

The County of Trinity subsequently filed a formal complaint with the SWRCB on Apn1 1, 1977 
alleging that any drawdown of Trinity Lake below 83 7,600 ac-ft by the USBR constitutes a 
violation pursuant to Water Code Sections 11460 and 11463 (area of origin protections) and the 
need to release 175,000 afa to comply with permit terms intended to protect fish and wildlife 
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resources and downstream users in Humboldt CoLWty. The complainant also requested that the 
SWRCB ask the Attorney General to seek an injunction to prevent drawdown of Trinity Lake 
below 837,600 ac-ft for county of origin needs. 

An ''Engineering Staff Analysis of Record" dated June 21 1977 was prepared by Division staff. 
Staff found that the fishery release schedule had been modified slightly in 1968 by the DF&G 
and the USBR without notifying the SWRCB. However, the modifications were minor and 
resulted in the same annual release. Flows had been re9-uced below these levels ouce in 1976 to 
repair a wing wail at Lewiston Dam. Concurrence v.ith the redltction had been obtained from 
DF&G a.nd prior notification was provided to the SWRCB. 

Staff noted; "A total annual release of 170, 700 af ( 120, 700 af for fish plus 50,000 cif for 
downstream users) was met in water year 1974-75 but not in 1975-76. Likewise, that same 
pattern was duplicated in calendar year 1975 but not 1976. '' Apparently, Division staff at that 
time believed that terms 8 and 9 were additive and not inclusive. Staff concluded the report as 
follows: 

"Trinity County has re9uested that the Eoartl direct the Attorney General to file an 
injunction to prevent Trinity Reservoir from being drawn down below 837,600 acre-feet. 
Because the den·vation of rhe claimed county of origin need of 312. 600 af is not 
supported, and because ofthe lack ofbasisfor the requirement that 350,000 afofre.serve 
storage is needed, we recommend that an injunction not be requested. 

Altho7-Lgh we conclude that a violation of two permit terms (numbe1' 8 regarding fish 
reLeases and number 9 regarding downstream uses) has occurred, it is not of a magnitude 
to be cause for revocation of the USER permits. If the USBR intends on continuing 
operating Trinity/Lewiston Reservoirs as it has in the past, we suggest that consideration 
be given to temporarily modifying applicable permit terms pursuant to Title 23, 
California Administrative Code, Section 763.5(d). After cessation of the drought period, 
the USBR should diligently comply with the existing terms. In the case of the modified 
fish release schedule. the USBR should formally request Board approval of a modified 
permit term. n 

Trinity County was notified vja a letter dated August 1 0~ 1977 of the violations that had occw-red. 
This letter indicates that the DF&G had apparently cooperated with the USBR in the method of 
operation that resulted in these vi0lations. The letter also states: "The need for the m.aximum use 
of our ware?' resources during this drought period is obvious. Staff has concluded xharxhe 
violations cited, in balance, are noz sufficient to warrant revocation of the USBR perm irs. " Due 
to the lack of supporting docwnentation for the request for pursuit of an injunction, the SWRCB 
declined to recommend that an injunction be sought. The USBR was also notified (via a copy oi 
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the letter) that modification of Permit Terms 8 and 9 is necessary if the then-ctment manner of 
operating Trinity and Lewistou Reservoirs was to be continued.

1 

Trinity County requested a formal hearing before the SWRCB via a letter dated August l9~ t977. 
A copy of a letter dated October 24, 1973 from the DF&G to the USBR was also included with 
this request. The October 24'h letter indicates that the DF&G had great concerns with 1he :fishery 
conditions in the river below the project 

The Regional Director of the USBR submitted a letter dated August 23, 1977, in response to the 
staff report. He argued that no violations have occurred other than changes requested by DF&G 
which resulted in the same annual release. He also argued that the USBR might not be subject to 
terms and conditions contained in the permits as long as the Congressional mandates for the 
project were being met. 

The USBR also disagreed with any representation that a violation has occurred with respect to 
term #9 regarding the release of 50,000 ac-ft for Humboldt County and other downstream users. 
The letter further statf)s: "We have a written opinion from the Regional Solicitor, Department of 
the lnterio'! char the 50,000 acre-feet are not additive to the fish releaSes. Wefail to understand, 
Eherefore, how we can be in violation. " 

By letter of November 29, 1977. all parties to the complaint were notified that: "In accordance 
with Section 764 of the California Administrative Code, Title 23, 'Waters', the Board has 
reviewed the record and has decided not to hold a hearing in this matrer. " 

I have been unable to locate any other material that appears to have a bearing on these terms and 
the complaint at band. The SWRCB and its predecessor , the State Water Rights Board, have not 
previously had a reason to issue a decision ruHng on the .interpretation ofterm 9, although the 
Division has opined that the 50?000 acre-feet is to be added to the fish ~eleases, and a Deputy 
Attorney General representing the Department ofFish and Game has intellJreted the contract and 
the water right terms as adding the 50,000 acre~ feet for Humboldt County to the releases being 
made for fisb. 

Related Issues 

1, Compliance with fisherv flow release requirements (Term 8) 

The gaging record for the USGS gage below Lewiston Dam (#11525500) for the period 1964 
through 2002 (water years) were downloaded and analyzed. According to the IDes, diversion 
for bemeficial use at the TRD project ctid not begin un.till964. While data for the 2003 and 
2004 water years is available) this information is stiJ1 "provisional" and subject to change. In 

1 - I found no evidence that a petition for change was ever filed seeking amendment of these terms. 
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view of the relatively high releases ove.r the past 20 years or so, I would expect that flows 
since October 2002 have been greater than required. 

In theory, the requirements extend all the way to ihe mouth of the Trinity River. A long-term 
record for Gage #11530000, Trinity River at Hoopa, CA is available. However1 the Trinity 
River is a gaining stream with VERY little diversion. Consequently, flows at this location 
were not evaluated. 

Table 1 (attached) provides a summary of flows and apparent violations at the gage below 
Lewiston Dam. A substantial number of apparent violations (985) occuned during the :first 
15 years ofthis record. Only three (3) more occurred thereafter. No violations have occurred 
since November of 1984. Some of the early violations occurred when the DF&G agreed to a 
change in release requirements by shifting the 250 cfs flow requirement for November back 
to the period October 15 to November 14 and neither party notified the SWRCB or sought 
appToval fot the change. 

2. Status of Fishery Studies and Court Actions 

The Trinity River Act of 1955, which authorized the dams and the diversion of water to the 
Central Valley Project (CVP), also mandated that the fish and wildlife of the basin were not 
to be harmed. Water was to be· provided to the river to achieve that purpose. Within just a 
few years of construction, very significant adverse impacts to the fishery became apparent. 
Consi:nlction of the project facilities was completed in 1963 and full operation began in 1964. 
During the first 10 years of operation, an average of88% of all flows was exported from the 
basin. During the first 33 years of operation, an average of 68%. of all flows was exported. 
By 1978, the U.S. Fish and Wlldlife Service estimated that fishery populations had declined 
by 60% to 80% and fishery habitat had declined by 80% to 90%. In 1984, Congress directed 
the S~etary of the Interior via the Trinity River Basin Fish and Wildlife Management Act to 
impleme,nt a restoration program with the objective of restoring fish and wildlife populations 
levels "to those which existed immediately preceding construction oft11e (dams)." 

Subsequent actions by Interior Secretary Cecil Andrus and .requirements in the Central Valley 
Project Improvement Act of 1992 mandated a study to determine the water requirements for a 
"heahhy" river and a decision on river flows by the end of 1996. That srudy was completed in 
May 1999. The Trinity River Record of Decision (ROD) was s~gned by former Interior 
Secretary Bruce Babbitt in December 200D. The ROD was based on the Trinity River 
Mainstem Fishery Restoration EIS/EIR.. 

The draft EIS/EIR. indicates that a primary factor in the decline of the Triuity River ecosystem 
is the result of decreased water flows into the river along with the resulting changes in river 
habitats. The ''best available science, in the smdy recognizes that the highest priority for 
recovery is increased flows . The draft EIS/EIR contains a preferred alternative, that less than 



Aua- 11 - 04 16 :03 From-County Admi Hist ratlve Off ice 707-445-7299 r-aoe P Ol t/015 r-rso 

File 262.0(53-16-03) Page 8 of 12 July 27, 2004 

half- only 48% of the water -- be returned to the river for environmental purposes. Another 
alternative in the EIS/EIR is called the Maximum Flow Alternative and under this alternative, 
all of the Trinity water would be returned to tb.e river. This alternative also provides th~ 
maximum restoration of fisheries ( ~ 1 %) among ihe alternatives considered. 

The Maximum Flow Alternative is preferred by native Americans and fishery interests. The 
hydropower and agricultural industries led by Westlands Water District-- the main 
"beneficiary of Trinity River water -- is strongly opposed to any retmn of flows to the river. 
They also question. wheiher the ''best available science" is adequate as a basis for a decision. 
Hydropower and agriculture interests challenged the EIS/EIR in court. 

In several rulings between March 2001 and March 2003, Federal District Court Judge Oliver 
Wanger addressed the lawsuits and ruled as follows: 

• The ROD wasn't )awful. 

• The EIS had an iroproperly nanow purpose and need. 

• .An inadequate range of alternatives was analyzed in the EIS. 

• The EIS should have looked at an alternative that minimized the amou:ot of water in the 
river and .maximized exports to CvP customers for out of basin uses, a so-called 
Integrated Management Alternative. 

• The USFWS Biological Opinion (BO) resulted in major modifications to CVP operations 
without a jeopardy opinjon and the effects of implementing the BO were not properly 
disclosed. 

• Tbe Reasonable and Prudent Measures (RPM's) in. the National Marine Fisheries Service 
(NMFS) BO were not adequately defined for analysis in the EIS and improperly made 
implementation of the ROD a condition of compliance, which is circular in nature. 

• The EIS contains an inadequate analysis of power implications in Northern Califonlia. 

• A Supplemental EIS m1,1st be completed by July 9~ 2004 that includes new BO's from 
USFWS and NMFS. The new NEPA document must addiess the original deficiencies of 
the EIS and the NMFS and USFWS Biological Opinion Reasonable and Prudent · 
Measures must be described in the draft document.· 

. 
• ;Fishery Flow releases are limited to 369,000 ac-ft in critically dry years and 453,000 ac-ft 

in chy, nonnal, wet and extremely wet years. An additional release of50~000 ac-.ft of 
water doWll the Trinity River in the summer of2003 was to be considered to avert a 
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potential fish kill in the lower Klamath River, similar to the large chinook fish kill of 
33,000.adult spawners that occurred in 2002, pending other actions in the Northern 
Federal District Court regarding USBR's Klamath Project operations. 

D All non-flow actions were directed to proceed immediat'ely (including those relating to 
the bridges). 

A meeting ·was convened· by Bennett Raley, Assistant Secretary for the Department of Interior 
in early March 2004 in Sacramento with federal agency representatives and native American. 
representatives. The meeting was convened to enable Mr. Raley to present a proposal to 
settle pending litigatiou that has blocked implementation oftbe Trinity River .ROD. The 
tribes rejected the proposal and sought an emergency order in Federal Court. The Ninth. 
Circuit Court of Appeals granted an emergency request by Native American Tribes this past 
April to send more. water down the Trinity River for fish. Flows were raroped up in early 
May to a maximum release of6,000 cfs. The USBR ramped flows down to 450 cfs (which 
are apparently .. nonnal" summer flows even though Term 8 only requires 150 cfs) by 
July 22nd. These flows were intended to belp juvenile fish pass to the ocean more easily. The 
long-term resolution of this isstle was to be achieved via a final, legally acceptable ROD 
based on the supplemental EIR/EIS mentioned above. 

On July 13, 2004. the United States Court Of Appeals for the Ninth Circuit issued 
Opinion 03-15194. 1n summary, the Court found as follows: 

• The conclusion by the U.S. District Cotut that the scope ofthe.EIS and the range of 
alternatives considered therein are unreasonable is reversed. 

• The Federal District Court' s irgunctive orders to supplement the EIS to address the issues 
raised on appeal are reversed. 

• The Federal Djstrict Court's ruling that two ofthe mitigation measures insisted upon by 
the Fish and Wildlife Service and the National Marine FislJeries Service in their 
biological opinions exceeded the staruto.ry authority for such opinions is affirmed. 

• The three claims raised by Plaintiffs (W estlands et al) on cross-appeal are rejected and the 
r!W1ainder of the Federal District Court•s judgment is affirmed. 

This decision, unless appealed and overturned, should pave the way for implementation of 
the ROD and the preferred alternative of the Trinity River Mainstcm Fishery Restoration 
EIS/EIR. The preferred alternative will result in substantially more water being released 
below Lewiston Dam than is required under Term 8. 

http:262.0(53-16.03
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3. Compliance with release for Humboldt Cow1typursuant to Term 9 

Based on the data in Table 1 (attached), during 10 of the first 15 years of operation, total 
releases bel9w Lewiston Dam were less than the minimum fishery flow release requirements 
plus 50,000 ac-ft. After 1979, releases have always exceeded the fishery maintenance flows 
specified in Tenn 8 of Permit 11968 pltls 50,000 ao-ft. I was unable to locate any materials 
indica tin~ that Btunboldt County requested a release of water pursuant to Tenn 9 or the 
contract with the VSBR prior to the March 25, 2003 letter from the Board of Supervisors to 
the Secretary for the Interior that is the basis for the complaint. 

To complicate matters, Humboldt County is not within the authorized place of use under the 
TRD permits and it appears that the purpose of the reservation for Hwnboldt County and the 
contract is to provide water for out~of-stream consumptive uses. Consequently, before the 
USBR could make a release of water stored under the TRD permits strictly to fulfill 
obligations under Te:rm 9 or the contract with Humboldt County, the USBR should add the 
county to the place of use for this water under the USBR' s permits or Humboldt County or its 
residents should obtain water rights to appropriate this water after the USBR releases it from 
Lewiston Dam. Regardless of whether t11e releases required under Term 9 are inc1usive or 
additive to those required under Tenn 8, flows of 50,000 afa more than those required under 
Term 8 have been released pursuant to Congressional directive for fishery maintenance 
purposes for the past 20+ years. Releases equivalent to the maximum required under Term 9 
appear to have been achieved in practice, albeit the USBR may not have intended specifically 
to meet Ienn 9. 

!fthe Humboldt County Board of Supervisors believes that releases are not being made 
pmsuant to the contract, they will need to pursue this matter in the Federal Courts, as this is a 
contractual issue outside the authority of the SWRCB. 

Conclusions and Rec~m.mendatio.n 

a) The information accompanying the order to issue the TRD permits is insufficient to 
detenn:ine if the State Water rughts Board intended in 1958 that the releases mandated under 
Tenn 9 for beneficial uses in Humboldt County were to be treated as being related to the 
releases mandated under Term 8 for protection of the fisheries in the Trinity River, and if so. 
whether the Humboldt release would be added to the fishery re1ease. 

b) Releases made to protect fisheries pursuant to Congressional directive have been :more than 
adequate to provide the water mandated by Term 9 plus Term 8. 

c) Complaif\t Unit staff are not aware of an,y recent violations of either Term 8 or Term 9. 
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d) The protection of the fisheries in the portions of the Trinity and Klamath Rivers located in 
Humboldt County is before the federnl Courts. Unless the decision of the United States 
Court Of Appeals for the Ninth Circuit identified above is appealed aud overturned, the 
releases from Lewiston Dam will exceed the permit requirements for fish releases even if the 
water to be provided for Humboldt County is treated as being additive. If the studies are 
correct, these releases and the other measures to be taken under the preferred alternative. will 
adequately protect the fishery resources of concern to the Humboldt Co1.mty Board of 
Supervisors. 

e) The complaint oftbe Humboldt County Board of Supervisors against the USBR is probably 
moot if their interest is in augmenting the flow releases in the Trinity River for fish. If in the 
future Humboldt County obtains a water right permit for diversion of water frorn the Trinity 
River and the USBR fails to ensure that enough water is in the river to supply Humboldt's 
needs as well as its other obligations, including its i:nstream flow obligations, Humboldt 
County could file another complaint. If Humboldt County instead requests that the USBR 
add Humboldt County to the place of use of the TRD, and the USER fails to do so, it would 
be more appropriate for Humboldt County to seek relief in the federal courts under the 
contracl 



Aua-11-04 16 :03 Ftom·C.ounty Administrative Ottice 707-445-729Q T-509 P 015/015 F-750 

Flle 262.0(53-16-03) Page 12 of 12 July 27, 2004 

TABLE 1 
COMPLIANCE SUMMARY FOR RELEASES BELOW LEWISTON DAM 

USGS GAGE 11525500 TRINITIIY R @LEWISTON DAM 
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State Water Resources Control Board . 
. 

Division of Water Rights 
1001 I Street- 14~ Floor • Sa~rorn.ento, Caliiomitl9S314 • (916) 341-SlOQ 

Terry Tamminmen Mailing Addms: P.O. Box 2000 • Sacrsmcoto Arn.old 
1 ~fomis • 95812-2000 Schwarzc.negger 

Secrt(t:JJY for F IV< (~16) :34! ·5400 Web Sit~ Address: bttpJ/www .swreb.es_sov Gov~or 

Envi:rohrnelltal Divisioo of Wat.er Rigbls; httpll/www.warcrrigl:IS.c:l.gov 

• 
Prot.eetioJJ 

WATER RIGHT COMPLAINT CID# 
File: 

--
-
--

-
-

(ForSraffuseonly) -
For infortnation in filling out this form, 

see pamphlet titled "Investigating Water Righc Complaints" 

Com lainant 

<J::lnity of furl:nldt, Gilifornia (<h'lt:at:t ~Jill Geist)_ .... 70=i7--~~7fr~23=~95~---
(Name) (Phone No.) 

825 5th st. r Rn 111 1 El.n:e<ar CA 959]1 
(Addtess) (Zip Code) 

u.s. !.l§!t. of Interior - B1rEau af ~. 
(Name) 9:c:rEtaly Glle N:::lr:tm (Phone No.) 

184..9 ''C' st., N.W., Ya;h;jrpl:rrl, D,C. 20240 
(Address) (Zip Code) 

Loctttion ofRe ondent's Diversion 

The diversion is located o:a~ 'Ibnity River - D:.w.i.stcn Q:m 
(Name of Spring, Stteam, or Bot.ly of Water) 

At a point within_~- :4 of ___ _ ~ of Section~-- T _ _ _ _ R., --~ B&M 

County of Td.rri t¥ Assessor's Parcel No.-- ----------

The general location is as follows: -----------=--:-=.,----:----,~---==--------" 
(Name of Road, Disranee to Ne11\l:St Town, Etc.) 

Desc · tion of Com laint 

'The followmg situation or condition is occurring (attach additional sheers, photographs, maps. sketches, 
r~ports, etc. as needed.) 

• 

COMP (12-03) 

http:http://www.WB!crri~~.C3.gov
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The situation is causing inju.ry to me or public trust resources as follows (attach additional sheets if necessary): 

Possible Resolution of Com lain.t 

I offer the following possible solution to the situation (attach additional sheers if necessary): 

H.nb:ildt Cl:l.nt¥ ~ .m::x:gri.tim arrl .inplsra1tatkn af H:rd:cldt Cbnty 's 

Com lainnnt's Dive.rsion and Water Ri Claimed) 

My diversion is located on: - - --- - ---;::-;-- --;-;:;-:----::-:-- --;;;--;--;:-;;-:--:--:-- - - --- ­
(Name of Spring, Str~. or Body ofW3ter) 

At a point within _ _ _ ~ of _ _ _ ~ of Section _ _ _ T _ _ _ R, _ __ B&M 

Co\lll.ty of _ ____ _ ___ _ _ __ Assessor's Parcel No. - ----- --- --- -

I use water for (what and where);-------........,,....---- - ----- -------

The basis of my claim to divert water is: 

0 An appropriative right under Licence No. Permit No. Application NO~ ___ _ 
d A Riparian or pre-1914 claim supported by Statement ofWarer Diversion and Use No. --- ----

0 Orher(Describe): ----- ----- --- --- --------- --

A copy of this complaint has been sent to the Respondent by: 

J( Certified Mail CJ Regular Mail 0 PersonAl Delivery 

penalry of perjury that the above is rrue and correct to the best of my knowledge and belief. 

M;y 4, 2004 
Dare 

: Send original Complaint to the Division of Water Rights and a copy to the Respondent 
Forms for submitting an Answer to Complaint will be sent to the Respondent by the 
Division ofWaterRights. 

http:Strt:l!.ID
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WATER RIGHT COMPLAINT 
State Water R esour ces Control Board 
May4, 2004 

Description of Complaint: 

Humboldt County has a 1959 permanent contract with the Bureau of Reclamation (BOR) 
for 50,000 acre-feet of water every year and has repeatedly expressed our desire to make 
this water available. 

On March 25 of2003, the Board of Supervisors notified the Department of the Interior 
and BOR of our intent to have that water be made available for'tbe beneficial uses 
associated with fisheries on the lower Klamath, Trinity/Klamath confluence and Trinity 
River. A year has transpired and, to date, neither the Department of the Interior nor BOR 
bas replied. 

Attached: March 25 > 2003 letter to Department of Interior 
1959 Contract with Bureau of Reclamation 
July 1, 2003letter to Bureau of Reclamation - Central Valley Operations 
July 25, 2003 letter to Department of Interior, Honorable William Myers 

1 



May-18-04 14:12 From-Count Y Admin istrative Ott1ce 707-445- 7299 T-099 P 005 F-9S1 

WATER RIGHT COl\IIPL AlNT 
State Water Resources Control Board 
May4, 2004 

Injury to Complainant or Public Trust Resources: 

Humboldt County's interest in the Central Valley Project (CVP) is recognized in the 
1955 Trinity River Diversion Congressional Act which authorized the construction 
and operation of the CVP's Trinity River Division (TRD). The Trinity Diversion 
exports the majority of the Trinity's water to the Sacramento River. 

The first provision directs the Secretary of the Interior to determine needed releases 
from the TRD to the Trinity River for the preservation and propagation of Trinity 
River basin fish and wildlife, subject to a statutory minirnum release. The second 
proviso provides that .. not less than 50,000 acre-feet shall be released annually from 
the Trinity Reservoir and made available to Humboldt County and downstream water 
users. " The State of California issued a number of permits associated with the TRD 
in 1959. 1 Among the conditions established by the state in the permits was Condition 
82 that applied to the first proviso and Condition 93 that applied to the second 
provision.. 

1 State Water Permits upder Applications )fos. 56271 15374, 15376, 16767 and 167ti8 (September 16, 
1959). 

2 Condition 8. ''Permittee shall at all times bypass or release over, around or through LeWiston Pam the 
following quantities of water down me natural chal)ll~1 ofTrinicy River for theprotectiof\, preservation 
and enhancement of fish and W1lcllife from said dam to the mouth of said stream; 
October 1 tlU'ough October 31 200 cf.s 
November 1 through Novewber 30 250 ds 
December I through December3l 200 cfs 
January 1 through September 30 150 cfs 
AJ;;y water released through said lewiston Dam for use in the fLSb hatchery now under construction 
adjacellt thereto shall be considered as partial folfillmcllt of the above schedule." 

3 Condition 9. ' 'Perxnin:ee shall release sufficient water from Trinity and/or Lewisron Reservoirs into 
the Ttiniry FJver so tbat !lOt less than an annual quantity of 50,000 acre-feet wm be available- for the 
beneficial use of Humboldt County and otber downstream usm." 
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